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ACTS AMENDMENT (JUSTICE) BILL 2007 
Second Reading 

Resumed from 27 September. 

MR R.F. JOHNSON (Hillarys) [7.59 pm]:  I inform the house that I am not the lead speaker for the opposition 
on this bill; my colleague the shadow Attorney General is.  Despite the comments of the member for Albany, I 
will endeavour to make some contribution to this bill while the member for Nedlands is collecting her papers.  I 
will touch on a couple of areas, one of which is part 4 of the bill, which amends the Commercial Tenancy (Retail 
Shops) Agreements Act 1985.  I am sure that the Attorney General will be happy to help me out here.  As I 
understand it, the bill will enable the State Administrative Tribunal to deal more fully with areas relating to the 
act in an arbitration capacity, in situations in which there has been a disagreement between a tenant and a 
landlord.  Perhaps the Attorney General can let me know whether I am on the right track.  Certain things are 
covered at the moment, but as I understand it, this will enable disagreements to be dealt with and arbitration to 
take place in the State Administrative Tribunal rather than the Supreme Court.  I ask the Attorney General 
whether I am on the right track. 
Mr J.A. McGinty:  It certainly relates to the technical deficiencies in the legislation involving the State 
Administrative Tribunal having joint power. 
Mr R.F. JOHNSON:  With the Supreme Court? 
Mr J.A. McGinty:  Perhaps the Supreme Court, or perhaps any court. 
Mr R.F. JOHNSON:  I thought it might have been the Supreme Court.  I am sure the Attorney General�s 
advisers, who I hope are in the chamber - 
Mr J.A. McGinty:  Yes, they are. 
Mr R.F. JOHNSON:  - can let the Attorney General know. 
Mr J.A. McGinty:  Yes. 
Mr R.F. JOHNSON:  In the second reading speech the Attorney General stated - 

The proposed amendments found in part 4 of the bill are to streamline procedures in the Commercial 
Tenancy (Retail Shops) Agreement Act 1985 that involve the State Administrative Tribunal and to 
ensure that the tribunal has sufficient powers to resolve all issues relating to commercial tenancies that 
come before it.  Nothing in the State Administrative Tribunal Act 2004 expressly gives the tribunal the 
power to grant equitable relief, especially in the commercial tenancy context.  The president of the State 
Administrative Tribunal, supported by the Chief Justice, believes it would be unfortunate if some of the 
issues that may arise in respect of a matter that otherwise falls squarely within the State Administrative 
Tribunal�s primary jurisdiction have to be decided separately in a separate Supreme Court or District 
Court proceeding. 

So it is not just the Supreme Court; it is the Supreme Court or the District Court.  As I understand it, these 
amendments will give complete jurisdiction to the State Administrative Tribunal to make decisions on the 
Commercial Tenancy (Retail Shops) Agreement Act and are obviously there in case there is disagreement 
between a retail tenant and a landlord.   

Mr J.A. McGinty:  I don�t think it�s exclusive jurisdiction. 

Mr R.F. JOHNSON:  Is it not? 

Mr J.A. McGinty:  I don�t think it is.  It is one of those detailed questions - 

Mr R.F. JOHNSON:  The Attorney General�s second reading speech continues - 

This would not be conducive to meeting the expectations of parties that the State Administrative 
Tribunal is a �one stop� decision-making service.  If equitable issues can be determined only in the 
Supreme Court or the District Court, then some proceedings in the tribunal may well need to be 
adjourned indefinitely, or made subject to a determination of one or other of those courts. This is not in 
the interest of good judicial administration as it will only cause delay in the early determination of a 
proceeding and add to the costs of the parties.  The bill remedies this situation. 

My reading of that is that it removes the need to go to the Supreme Court or the District Court for any 
disagreements between landlords and tenants, which therefore in future can be dealt with exclusively by the State 
Administrative Tribunal. 

Mr J.A. McGinty:  I think it is saying that the State Administrative Tribunal can deal with all matters affecting 
commercial tenancy and retail shops agreements.  That does not mean it has exclusive power to the exclusion of 
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the courts, but it means that it will have the power to deal with equitable relief as well as the other issues that 
will arise under the retail shops provisions.   

Mr R.F. JOHNSON:  Where will the Supreme Court or District Court come into play if the State 
Administrative Tribunal has equitable rights to make decisions in those areas? 

Mr J.A. McGinty:  I think what you�d find is that people would go to the State Administrative Tribunal because 
it would have the whole range of powers.  At the moment I think equitable relief can only be granted by a 
superior court; I will stand subject to correction. 

Mr R.F. JOHNSON:  The Attorney General is not certain? 

Mr J.A. McGinty:  I am not certain, but I think that�s the case. 

Mr R.F. JOHNSON:  This is the Attorney General�s bill. 
Mr J.A. McGinty:  Yes, it is. 
Mr R.F. JOHNSON:  He is looking for some sort of comfort from the back of the chamber - a message of some 
sort!  I understand that. 
Mr J.A. McGinty:  I think that�s right, but I�ll double check it before we have concluded debate on this, 
particularly in consideration in detail.  If I am in any sense incorrect on that, I�ll correct it. 
Mr R.F. JOHNSON:  Okay.  I think this is quite an important aspect to clear up.  I know for a fact that many 
retail tenants have enormous problems with landlords, particularly in the major shopping centres, where some of 
the terms of leases are completely inequitable.  In some cases the tenants are required to furnish the landlord - on 
a weekly basis, in some instances - with their till rolls and accounts, to reveal their takings for the week.  This 
influences future rent increases.  It is totally inequitable for a landlord to charge rent on the basis of how 
successful and hardworking a small business operator might be.  This is not necessarily applicable to Coles or 
Woolworths, but certainly some smaller retail operators within the larger shopping centres feel that they are 
being unfairly penalised.  They have very little recourse to redress of that unfair situation.  They believe that if 
they complain too much, the shopping centre management - shopping centres are usually managed by a separate 
company these days, as opposed to the owner of the building - could be very ruthless.  Some managers treat 
many of the smaller independent tenants in major shopping centres very unfairly.   
I hope - I doubt it will happen - that this bill will address some of these issues.  It will be beneficial for smaller 
retailers operating in major shopping centres to have the opportunity to go to the State Administrative Tribunal 
to get some equity in decisions relating to, for example, a dispute over the excessive cost of a tenancy lease.  It is 
incumbent upon Parliament to ensure that small business people are not penalised in any way and that there is 
fairness and equity for everyone in Western Australia.  Many small retailers work very long hours, do a very 
good job and are an integral part of a shopping centre.  I object when I see cases in which centre managers, who 
are often very ruthless people, try to extract more and more rent from small business people on an unfair basis, 
simply because they are working hard and staying open for all the hours they can, and are successfully running 
their small business.  It seems totally unfair that little retail shops are subject to that sort of behaviour and are 
penalised because they do well and work hard.  Another retailer somewhere else in the same shopping centre 
may not work as hard or be as successful; but the shopping centre management knows that unless it can find 
another tenant for that retail space, it will have to let the retailer carry on.  There is a lot of inequity in the 
Commercial Tenancy (Retail Shops) Agreement Act.  It is an area I would like the Attorney General to address.   
There are other areas to address, but as I said, I am not the lead speaker and I was only going to speak for as long 
as it took my colleague to collect her papers.  I will be very interested to hear the comments of my colleague the 
shadow Attorney General, and I am sure she will put the Attorney General on the spot tonight and hold him to 
account in certain areas of this bill, because this is the most contentious of the bills we have dealt with today.  
We have been very easy on the Attorney General up until now. 
Mr J.A. McGinty:  That is about to change, isn�t it? 
Mr R.F. JOHNSON:  It is about to change unless the Attorney General sees reason and comes to the table and 
listens to some very good arguments that my colleague will be putting forward that the opposition supports.  We 
have discussed this bill and there is one particular area that she will allude to that needs amending.  I know that 
the Attorney General is very often, but not always, amenable to amending bills.  However, I hope that on this 
occasion he will be amenable.  If he is not, it will be to the detriment of the people of Western Australia and, I 
can say, to his detriment, because we will use some aspects of this bill to highlight his reluctance to ensure that 
proper sentences are handed down to people who commit horrific crimes.  On that note, Attorney General, and 
with the member for Nedlands� agreement, I will sit down. 
Mr J.A. McGinty:  We would all like you to sit down. 
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Mr R.F. JOHNSON:  All members would like me to sit down?  I have never felt as unloved as I do today.  I 
stand in this place and try to help the Attorney General - 
Mr J.A. McGinty:  It was a mistake on my part, wasn�t it? 
Mr R.F. JOHNSON:  I am being very helpful to the Attorney General.  I allowed him to put one question on a 
bill that had 157 clauses in it; one question and now he wants me to sit down.  I do not know; I will have to take 
him off my Christmas card list.  However, if the Attorney General accepts the amendments that my colleague 
will put forward, I may reinstate him.  On that note, I will now hand over to the very competent shadow Attorney 
General. 
MS S.E. WALKER (Nedlands) [8.11 pm]:  The Acts Amendment (Justice) Bill is the fourth bill today for 
which I am the lead speaker and I am not going to say a lot.  However, I will say that it was decided in the 
Liberal Party room to oppose clauses 108 and 109 of this bill.  The opposition will support all the other clauses 
with perhaps the exception of the clause dealing with access to court documents, which we will discuss in 
consideration in detail.  We will divide on the bill if our amendments to clauses 108 and 109 are not accepted.   
The Attorney General seemed a bit nonplussed when I spoke to him today about the powers that some of the 
clauses in this bill will give either him or the Minister for Corrective Services - I am not sure which.  However, 
clauses 108 and 109 amend the Sentencing Legislation Amendment and Repeal Act 2003.  They allow the 
minister, on a report from the Prisoners Review Board, to knock a third off of a judicial court sentence imposed 
prior to the 2003 amendments: that is, quite simply, unacceptable.  I do not know whether the Attorney General 
has taken legal advice on whether a minister can administratively interfere with a court-imposed sentence.  
However, the opposition totally opposes such interference.  In fact, when I looked at this bill it reminded me of a 
debate in this Assembly in 1893.  This could be the current Attorney General.  I have used this quote once before 
against the Attorney General, and I think it is apt to use it again.  On 15 August 1893, the then Attorney General, 
Hon Septimus Burt, said - 

A lawyer who is a rogue is like a dingo amongst sheep - he can do a lot of mischief.  There is no man 
who has so much power for evil in his hands as an unscrupulous lawyer.  Good ones are bad enough, 
and, if you get a really bad one, you won�t want to see his like again. 

Mr R.F. Johnson:  I think that is an apt description of the Attorney General. 
Ms S.E. WALKER:  It was an apt description.   
Mr M. McGowan:  Was he the dingo or the sheep? 
Ms S.E. WALKER:  One might say he is a wolf in sheep�s clothing. 
The ACTING SPEAKER (Mr P.B. Watson):  Order members! 
Ms S.E. WALKER:  Members to my left in the chamber will not remember this because they are usually asleep 
and do not take part in debate.  In 2003, the opposition vigorously opposed the bill that the Attorney General 
brought into the house but he recently went on the ABC saying that �Sue Walker voted for this bill�, when he 
knows now that I did not vote for it. 
Mr J.A. McGinty:  You voted for the second reading. 
Ms S.E. WALKER:  Come on, Attorney General! 

Mr J.A. McGinty:  You voted for it on the second reading and then you did not vote for it on the third reading. 

Ms S.E. WALKER:  The Premier has apologised on behalf of the Attorney General. 

Mr J.A. McGinty:  You are quite right.  You supported the second reading and then you voted against the third 
reading of the bill. 
Ms S.E. WALKER:  No.  The opposition said that it would like to support the government on the bill but that it 
would wait to see what the government proposed to do and what that would mean.  With that bill, the 
government, in one fell swoop, wiped off a third of all Western Australian prison sentences.  The Attorney 
General knows that he denied judicial officers in all Western Australian criminal courts the ability to access the 
maximum penalty for a criminal offence.  I do not know whether he knew that was what he was doing at that 
time, but he knows it now. 
Recently, in a debate here - this is relevant to what is about to happen now - I highlighted that the Attorney 
General not only has the ability to deny judicial officers in this state access to the maximum penalties, but he 
now wants to knock a third off the sentences of all prisoners sentenced before the bill was amended because they 
are being unfairly dealt with.  We simply cannot agree to that.  If the public knew what the Attorney General 
wanted to do, it would be up in arms.  Really, this is a bit of a joke.  This is an omnibus bill and this little 
provision has been snuck in there.  We know that the reduced imprisonment strategy is the Attorney General�s 
pet project and that this bill is another way of reducing imprisonment.   
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Currently, whenever the courts impose a sentence, they have to work out the amount of time that would have 
been served in prison before the legislation was brought in.  If we go back to before that remission was first 
brought in, a court might require a person sentenced to six years to serve five years in prison and one year on 
parole.  However, someone came up with the policy idea of giving them a one-third sentence remission.  I 
always thought that was a good policy but it was never properly explained to the public.  It was a good policy 
because - keeping with the example of a six-year sentence - a person given a six-year sentence went inside for 
two years, served two years on parole by administrative formula, and if he did not behave when inside prison or 
if he committed a serious offence, he would have to serve the remainder of the time that would have been 
remitted had he behaved properly.  Does the Attorney General get my drift?  The offender serves two years of a 
six-year sentence in prison and then if after a year on parole he commits an offence, he is hauled before the 
court.  The court gives him 18 months for the new offence and sends him back inside to also serve the remaining 
three years of his original sentence.  The system was designed to encourage offenders to rehabilitate and to keep 
them on the straight and narrow.  The Attorney General then decided that he would bring in �truth in 
sentencing�, but only brought in partial truth in sentencing; it was not truth in sentencing.  As a result of the 
Attorney General knocking a third off the sentence, again for example in the case of a six year sentence, instead 
of the offender serving two years inside, he would serve four years.  By doing that, the Attorney General 
guaranteed that a person sentenced prior to the amendment to the legislation, who had the possibility of serving 
six years, was now guaranteed to serve only four years.  Let us go to the provision.  What I want to do is make it 
clear that under the Sentence Administration Act 2003 judges cannot access the maximum penalty for a criminal 
offence unless there a new penalty is enacted.   

I did an analysis of the Misuse of Drugs Act, but I do not have it with me.  A person serving 20 years will get 
one-third off his sentence.  The Premier said recently that the government will make it a circumstance of 
aggravation for a person who deals drugs to children, but he did not really say anything at all.  He said that the 
person will get 20 or 25 years, or whatever the maximum penalty might be, but that person will not get the 
maximum penalty.  We know from cases that have been dealt with in the Supreme Court this year that the judges 
have to take off one-third of the sentence, and, if they do not, the convicted person will appeal to the Supreme 
Court, as was done on 17 August 2007 in the decision in Moody v French and Anor.  It is the authority for the 
proposition that road traffic offences are subject to a one-third discount, particularly serious offences such as 
driving under the influence.  In the decision, Her Honour Justice Johnson says -  

The maximum penalty for subsequent offences of driving under suspension is 18 months imprisonment.  
Taking into account the transitional provisions, the maximum term of imprisonment which may be 
imposed is 12 months. 

The Attorney General�s 2003 legislation cuts off the ability of judges to access the maximum penalty, and the 
judges know that.  Roy Gibson reported on another recent case in The West Australian.  I think it was a 
manslaughter case.  Justice John McKechnie was the sentencing judge.  It was reported that the judge said that 
he thought the accused deserved X years in prison, but that one-third of the sentence had to be taken off because 
of the transitional provisions.  That is the problem with the current legislation.  It was also explained by Justice 
Pullin in Michael Sean Worthington v The State of Western Australia delivered on 19 April 2005.  He referred to 
the Attorney General�s second reading speech.  There is a danger in judges referring to second reading speeches, 
because they are not necessarily true or accurate, are they? 

Mr J.A. McGinty:  Judges? 

Ms S.E. WALKER:  Yes, they refer to second reading speeches, but they are not necessarily true and accurate.  
His Honour Justice Pullin stated -  

In the Second Reading Speech in the Assembly the Attorney General said that it [the government] 
recognised the valuable work undertaken by the Hammond review of remission and parole and 
�supports the philosophies outlined in its review report�. 

The Attorney General did not do what Hammond asked him to do, and it was changed in the upper house.  
Justice Pullin quoted the Attorney General.  He said -  

�. . . the concept of truth in sentencing is enshrined in the two Bills. 

The Attorney General said during debate that it was only partial truth in sentencing, and it really is only partial 
truth in sentencing.  Justice Pullin went on to say -  

�Remission is proposed to be abolished.  Under the current system, a one-third remission on sentence is 
virtually automatic and, as such, not only serves no purpose but also brings into disrepute the 
sentencing system and the courts.� 

I did not agree with that, but it did bring the sentencing courts into disrepute.  For example, if a couple�s son had 
been hit over the head with a bottle and suffered an injury, they would go to court and the court would say, �Yes, 
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it is an assault occasioning bodily harm; you�ll get six years.�  The parents would think it was good that the 
person would be sent away for six years, but then the prosecutor would say that he would be sent away only for 
two years.  That would upset people, and I understand that.  Justice Pullin said that the Attorney General froze 
the sentences really.  He stated -  

First, and speaking generally, it can be assumed that Parliament did not intend to freeze sentences for all 
offences as at 31 August 2003. 

He went on to say that sometimes sentences have to be firmed up as a result of the increasing prevalence of the 
offence - he quoted another case of armed robbery - by giving weight to the requirement of deterrence and less 
weight to the antecedents and other matters personal to the offender.  He went on to say -  

In the absence of any express statement of Parliament to the contrary, it can be assumed that Parliament 
intended the court to continue to have this flexible and adjustable attitude to sentencing to reflect 
changed circumstances or changed community attitudes. 

He also said -  

In my opinion the transitional provisions will therefore cease to operate at some undefined time in 
future.  This is most unsatisfactory.  It would be preferable if Parliament said when this was to be. 

The Attorney General has prevented the courts from accessing one-third of the sentence.  The Prisoners Review 
Board now wants prisoners who are sentenced before 2003 to have one-third taken off their sentences.  I say that 
that is too bad, because they have been sentenced by a judicial officer.  Having done the wrong thing in the first 
place, the Attorney General is now proposing to make it doubly worse in my view.  Under the bill, the minister 
may discharge certain prisoners from old parole terms.  The reference to �minister� means the minister 
administering part 8 of the Sentence Administration Act, which is the Minister for Corrective Services.  
Proposed clause 5A of schedule 1 states -  

(3) The Prisoners Review Board established under the Sentence Administration Act 2003 may at 
any time give the Minister a report recommending that a person who is subject to an old parole 
term and who has served two thirds of the term be discharged from the term. 

. . .  
(5) If the Minister, after considering such a report, is satisfied - 

(a) that the person has served two thirds of the term; and 
(b) after taking into account -  

(i) the release considerations in the report . . .  
. . .  
that the person ought to be discharged from the term . . .  

the Minister, in writing, may discharge the person from the term. 

I wonder how victims who have attended court feel about this.  For example, someone might be sentenced to a 
term of 10 years but now that person, by a sneaky, backdoor method, will serve only six years and eight months.  
That is what this bill will do, by the stroke of the minister�s pen.  Having stuffed up the process for accessing 
maximum penalties, he now wants to make it worse by letting out prisoners by knocking off one-third of the 
sentences of all prisoners.  Colin McPhail, who briefed us, said that people at the parole board felt that if a 
person on parole committed an offence, it was unfair if that person had to go back inside and serve the remainder 
of the sentence for which he was paroled.  Frankly, the whole point is to encourage people to finish their parole 
period.  When that policy first came in, one-third of the sentence was knocked off.  We have completely knocked 
off one-third now.  We knocked off one-third in 2003, we forced the courts to knock off one-third, and now the 
Attorney General will knock off one-third of the sentences of the remainder of prisoners.  How many prisoners 
will this apply to?  We know that the prisons are chocka; they are full.  We know that the government has not 
built any prisons and that its reducing imprisonment strategy did not work.  It did not employ any more prison 
officers.  This is another way of dealing with it.  In my view, it is wrong and we will vote against it on that basis.   

Mr R.F. Johnson:  The collective view of members on this side of the house is that there should be truth in 
sentencing.  We cannot have partial truth.  It would be like partial pregnancy - one is either pregnant or is not.  
One is either truthful or is not.  There is no truth in this sentencing.   

Ms S.E. WALKER:  This is an omnibus bill and the member for Hillarys referred to the Commercial Tenancy 
(Retail Shops) Agreements Act, in which he has an interest.  Other shadow ministers will probably speak on the 
areas of this bill for which they have responsibility.   
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I will touch briefly on some of the amendments in this bill.  In his second reading speech the Attorney General 
said that this bill amends 29 acts; I counted 20.  Maybe I missed some.  The Attorney General said that basically 
the amendments are technical amendments.  Knocking one-third off a proper sentence imposed by the court is 
not a technical amendment.  However, this bill does provide for some technical amendments.  For example, this 
bill amends the Equal Opportunity Act to provide that the tribunal must publish decisions made under section 
135.  What does that mean?   
Mr J.A. McGinty:  What clause is that?   
Ms S.E. WALKER:  Clause 51.   
Mr J.A. McGinty:  What was the issue?   

Ms S.E. WALKER:  This clause states that the tribunal must publish decisions it makes within a certain time 
frame.  What is the rationale behind that?   
Another issue about which I have been contacted concerns an amendment to the Magistrates Court Act.  I do not 
fully understand the relevant provision in this bill.  I understand that currently court records are public records 
and anybody with an interest in those proceedings can view them.  Is that right?   

Mr J.A. McGinty:  You are required to be a party to the proceedings.   

Ms S.E. WALKER:  I think at one stage that was right.  My concern is about proceedings in the Magistrates 
Court relating to such things as restraining orders - any proceeding in the court that was not suppressed.  I 
suppose that suppressed information could be viewed as long as the relevant criteria, whatever they are at the 
moment, are satisfied.  I am led to believe that this provision is even more restrictive because now the court will 
decide who views the proceedings.  I would like to know: what is the current position on who can view 
documents?  For that reason I might have to call for a copy of the Magistrates Court Act.  I presume that 
currently a court officer decides who can view documents.  Under this bill that decision will be given to the 
magistrate.  Is the Attorney General aware of that provision?   

Mr J.A. McGinty:  Is it in the Magistrates Court Act?   

Ms S.E. WALKER:  I am referring to page 39 of the bill.  I discussed this provision with the member for 
Churchlands, and the sorts of things that could be accessed by the public were raised.  For instance, certain 
material would probably be thought to be sensitive by some people.  Under the Family Court Act newspapers 
can publish certain information, but they cannot publish the names of divorcing couples or de facto couples.  I 
suppose that is because of sensationalism and embarrassment that could be created.   
I wonder what will be the outcome of part 15 of the bill.  The Attorney General�s office kindly sent me 
submissions from WA Police on that part of the bill.  It said that the new legislative provisions concerning 
disclosure enunciated in the Criminal Procedure Act 2004 are also having an adverse impact on front-line 
policing resources.  I understand that the police cannot get information, and this provision of the bill will further 
impede them because they will have to ask the magistrate.  I would like an answer to that question.   
I have not looked at the Oaths, Affidavits and Statutory Declarations Act 2005, which is amended by this bill.  I 
am not sure what the amendments to that act are about; therefore, I had better call for a copy of it in case it is a 
repeat of removing any reference to God.  Is that the case?   

Mr J.A. McGinty:  It may be the Queen.   

Ms S.E. WALKER:  No, that has already been done.  Any sign of her has been taken out of the carpet.   

I have outlined the issues that the opposition would like debated in consideration in detail.  I will move an 
amendment to delete part 21 from the bill.   

MR J.A. McGINTY (Fremantle - Attorney General) [8.37 pm]:  Members opposite have raised four issues in 
the Acts Amendment (Justice) Bill 2007.  It was always my intention, after the very significant reform legislation 
that has passed through this Parliament over the past five years affecting very important parts of our justice 
system, particularly the courts, to get input from people from the courts directly affected and key stakeholders on 
matters that were essentially of a technical nature to improve the efficiency of the operation of those various 
pieces of legislation.  The four points that have been raised by opposition members are retail tenancies, the 
sentencing issue raised by the member for Nedlands, clause 51 of the bill that relates to the Equal Opportunity 
Act and clause 71 that relates to the Magistrates Court.  I will take the opportunity in consideration in detail, 
when I have advisers with me, to respond to those four issues.   

I appreciate that a number of the other amendments will make these acts more administratively convenient and 
smoother in their operation and will perhaps overcome some of the deficiencies that were not foreseen when the 
legislation was initially passed.  This bill should provide in each of the acts to be amended more efficient 
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legislation for the purposes of the administration of justice.  While I understand that the opposition might vote 
against the legislation because of clauses 108 and 109 -   

Ms S.E. Walker:  Vigorously.  I don�t want you to get that wrong.   

Mr J.A. McGINTY:  No.  It will vigorously oppose those clauses.  I thank the opposition for its support for the 
balance of the legislation.  

Question put and passed. 

Bill read a second time. 

Consideration in Detail 

Leave granted for clauses 1 to 107 to be considered together. 

Clauses 1 to 107 - 
Ms S.E. WALKER:  I refer to part 2, �Children�s Court of Western Australia Act 1988 amended�, which makes 
changes to the sentencing power of the magistrates in the Children�s Court.  What is the current position and 
how will this alter it?   

Mr J.A. McGINTY:  Is the member referring to the Children�s Court sentencing provisions, or the civil 
provisions for sentencing? 

Ms S.E. Walker:  I was referring to the sentencing provisions.  

Mr J.A. McGINTY:  Section 21 of the Children�s Court of Western Australia Act 1988 contains limitations on 
the exercise of jurisdiction.  When the court is constituted to include a magistrate, the court may not sentence a 
child to be detained in a detention centre for a period longer than six months or to imprisonment for a period 
longer than three months. 

Ms S.E. Walker interjected. 

Mr J.A. McGINTY:  He cannot go beyond that; it is a limitation.  

Ms S.E. Walker:  Can he do that at all at the moment?   

Mr J.A. McGINTY:  What I read out is the current provision.  It is a limit on what the magistrate can do.  The 
President of the Children�s Court has asked that the opportunity be taken in this legislation to include three, what 
he regarded as, relatively minor amendments to enable the magistrates in the Children�s Court to impose, firstly, 
sentences of detention in a detention centre of not longer than 12 months, up from six months; sentences of 
imprisonment on child offenders who have reached 18 years of age of not longer than six months, up from three 
months; and supervision conditions as part of a youth community-based order imposed as part of the Young 
Offenders Act for not longer than 12 months, which is up from the current six months.  It essentially provides 
that a magistrate can assume jurisdiction that was previously vested in the President for sentencing for periods 
longer than three or six months.  It is now six to 12 months.  

Ms S.E. Walker interjected.   

Mr J.A. McGINTY:  If the member means the President of the Children�s Court, the answer is yes.  A 
magistrate is more than capable of dealing with those matters in the Children�s Court, I would have thought.  
That is what has happened and the reason for it.  

Ms S.E. WALKER:  Under part 7, �Criminal Injuries Compensation Act 2003 amended�, how is proposed 
section 48(2) on the time limitation different?  Is it open ended at the moment?   

Mr J.A. McGINTY:  It deals with the ability of the assessor of criminal injuries compensation to deal with 
future treatment expenses.  Proposed section 48(2), on page 15, of the bill will impose a time limit on the period 
within which claims for payment may be made for treatment expenses for which provision is made in a 
compensation award.  

Ms S.E. Walker:  Is there no time frame there?   

Mr J.A. McGINTY:  No, there is not.  

Ms S.E. Walker interjected.  

Mr J.A. McGINTY:  Yes.  It was something that arose from consultation with the then Department for 
Community Development and the chief assessor of criminal injuries compensation.  The notes that I have on the 
bill make the point that 153 awards were made in the 2004-05 financial year, which provided for future expenses 
totalling $583 000.  Of this amount, $15 800 was paid in 2004-05.  The chief assessor believed that the 
imposition of a time restriction would prevent the accumulation of a potentially large contingent liability, and 
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would place some limits on the administrative burden of having an increasingly large number of open cases.  The 
chief assessor has advised that most treatment would be finalised within 10 years, with the exception of some 
dental procedures.  Consequently, when the victim is a child - that is, under the age of 18 years - the bill contains 
a reference to a 10-year period, by which stage the person would have turned 28.  This provision places a 
reasonable limit on the length of ongoing treatment.   

Ms S.E. Walker:  I refer to clause 39.  Has there been any problem with the disclosure of photographs?   

Mr J.A. McGINTY:  The notes that I have state that the State Solicitor has formed the opinion that the current 
section would unduly restrict the use of photographs.  For example, police officers in the possession of 
photographs to which section 113 applied would not be able to give those photographs to the Director of Public 
Prosecutions for prosecution purposes if the photographs enabled the identification of the photographed person.  
That is obviously an unintended consequence.  That is a very good example of why that section is intended to be 
amended in that way.   

Ms S.E. Walker:  I thought that it was actually restricting police officers who distributed photographs.   

Mr J.A. McGINTY:  Over the Internet?   

Ms S.E. Walker:  Yes.   

Mr J.A. McGINTY:  In fact, it goes the other way.   

Mr R.F. JOHNSON:  I have a couple of questions.  My first question relates to part 12 on the Guardianship and 
Administration Act 1990, which begins on page 30 of the bill.  I want the Attorney General to explain the reason 
for the amendments.  The Attorney General has not taken any notice of the comments that I have previously 
made about the Guardianship and Administration Act, because the little word �and� will remain in the act rather 
than be amended to read �and/or.�  That is an important amendment to make.  The Guardianship and 
Administration Board takes notice of about 93 per cent of the recommendations of the Office of the Public 
Advocate - it simply rubber-stamps its recommendations, or at least it has done so up until now.  I do not know 
whether the situation will be any different under the State Administrative Tribunal.  I sincerely hope that it will.  
I ask the Attorney General to explain the rationale behind these amendments.  Can the Attorney General justify 
leaving the word �and� in the legislation rather than making it �and/or�?  The Office of the Public Advocate 
loves having that �and� in the legislation, because it leaves it open to the office to decide whether a person needs 
a guardian.  There have been clear cases in which people have needed a guardian to be appointed but the Office 
of the Public Advocate has used the word �and� as a qualifier to say that they do not need a guardian because 
their families are doing all the things that need to be done for them.  That goes totally against the spirit of the 
Guardianship and Administration Act.  It also goes against the best interests of the represented person.   

Mr J.A. McGinty:  Is that the �and� at the very bottom of page 30?   

Mr R.F. JOHNSON:  Yes.  The legislation makes it very difficult for people who apply to become guardians.  I 
can understand why that should be so in some instances.  However, the Office of the Public Advocate has for a 
long time used that little word �and� as an excuse to recommend to the Guardianship and Administration Board 
that a guardian should not be appointed.  When I have questioned that decision, the office simply said that the 
family was doing everything that was necessary and that it did not think there was any need to appoint a 
guardian.  That is a very short-sighted and cruel stance for it to take.  People do not apply to become guardians 
lightly.  There will be the odd case when it will obviously not be appropriate for somebody to be appointed a 
guardian, but I could find no justification for the Office of the Public Advocate to act in this way in the many 
cases that I looked into.  The Office of the Public Advocate is full of ex-social workers who are a law unto 
themselves.  They made recommendations to the Guardianship and Administration Board in the past.  I proved to 
the astonishment of the chairman of the then Guardianship and Administration Board that the board simply 
rubber-stamped 93 per cent of the recommendations put forward by the Office of the Public Advocate.  That is 
all to do with that little word �and.�  How can that be justified?  What will these amendments do to that part of 
the Guardianship and Administration Act?   

Mr J.A. McGINTY:  These amendments came from the stakeholders.  To the best of my knowledge, no 
proposal was made by the stakeholders to delete the word �and.�   

Mr R.F. Johnson:  Who do you call �stakeholders�?  The Office of the Public Advocate?   

Mr J.A. McGINTY:  The Office of the Public Advocate, the Guardianship and Administration Board, which is 
now part of SAT, and various other groups that are intimately involved in the administration of this area of the 
law, such as the Law Society of WA and the Criminal Lawyers� Association.   

Mr R.F. Johnson:  They would not have any interest in this particular part of the legislation.   

Mr J.A. McGINTY:  They do not. 
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Mr R.F. Johnson:  Only the Office of the Public Advocate and the Guardianship and Administration Board 
would have an interest in it.   

Mr J.A. McGINTY:  We asked each of those groups to tell us what changes would make this legislation work 
better.  While the point that the member has raised might be valid, it was not raised by the stakeholders.   

Mr R.F. Johnson:  It would not have been, because they do not want to lose it.  They like the power to say that a 
person should not be a guardian because the represented person is already being looked after.   

Mr J.A. McGINTY:  In any event, that was not a proposal for change that came up through that process.  
Whether it should have come up is another question.  I will answer the other question that the member raised.  
Clause 57 inserts some new subsections.  The power to extend the wardship of a person beyond the age of 18 
years existed under the Community Services Act 1972, which was repealed by the Children and Community 
Services Act 2004.  Part 4 of the Children and Community Services Act 2004 provides for four types of 
protection order, which have replaced a wardship.  All of those protection orders cease to operate when a child 
turns 18.  The President of the State Administrative Tribunal has observed that the Children and Community 
Services Act 2004 is required to work in a complementary way with the Guardianship and Administration Act 
1990, which does not allow for the appointment of a guardian or an administrator of a person unless that person 
has attained the age of 18 years.  There is a concern that there may be a potential gap between a protection order 
expiring and a SAT appointment of a guardian or an administrator for a person who was previously the subject 
of a protection order.  If SAT cannot list a matter before a ward turns 18 years of age and cannot guarantee the 
hearing of an application immediately on or after a person attains the age of 18 years, as the case may be, then 
that person who should be subject to either a protection or guardianship order may not be protected during the 
gap period.  Proposed section 43(2a) overcomes that problem by allowing an application to be made to SAT in 
the year before a child turns 18 years of age, as well as setting out the criteria for SAT to use in making a 
determination on whether that person will be in need of a guardian when he or she attains 18 years of age.  
Proposed section 43(2a) also provides for SAT to appoint a plenary or limited guardian and alternate or joint 
guardians if SAT makes a determination that the person will be in need of a guardian when that person attains 18 
years.  Proposed section 43(2b) requires SAT to declare which criteria were met in reaching a determination that 
a person would be in need of a guardian when that person attains 18 years. 

Mr R.F. Johnson:  Do they give any idea what criteria they apply? 

Mr J.A. McGINTY:  Yes.  Proposed subsection (2a)(b), on page 31, refers back to the criteria and states - 

(i) incapable of looking after his own health and safety; or  

(ii) unable to make reasonable judgments in respect of matters relating to his person; or 

(iii) in need of oversight, care or control in the interests of his own health and safety or for the 
protection of others; 

It is drafted in quaintly sexist terminology, which I have not seen much of these days.  I must raise that with the 
drafting officer.   

Mr R.F. JOHNSON:  I appreciate the Attorney General�s comments.  However, I reiterate that I think leaving 
the word �and� in the act is inappropriate.  It was done many years ago.  It was probably done in 1990, the year 
the Guardianship and Administration Act came into force.  There must have been something before that.  It must 
have been amended.  I ask the Attorney General to look at that particular situation. 

Mr J.A. McGinty:  You have raised that before.  I acknowledge that. 

Mr R.F. JOHNSON:  I have, but it falls on deaf ears.  I know this from personal experience, as the Attorney 
General is aware.  It is totally wrong that the Office of the Public Advocate seems to be a law unto itself.  It 
makes unilateral decisions on whether a guardian is necessary or should be appointed.  Decisions are made based 
on its personal opinion.  The Attorney General is fighting tooth and nail with some of these people.  I am told 
that most of them are social workers.  They are not exactly experts in law.  They are not experts in what I believe 
is necessary for the administration of a guardian in many cases.  Even if 20 people who are relatives and friends 
of a person to be represented are all saying the same thing - that they want a particular person such as me to be 
the guardian of the represented person - in the first instance the Guardianship and Administration Board would 
take no notice because that was the recommendation of the Public Advocate.  Even on a further application, they 
were very unhappy.  One of the board members who had a lot of commonsense actually saw that it would be in 
the best interests of the person. 

I have serious concerns with what has happened in the past.  I will look with great interest at what happens in the 
future because I think the guardianship order is reviewed every seven years.  It could be every five, six or seven 
years.  I think there is a slight difference between being an administrator in the time that that order is reviewed 
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and when a guardianship order is reviewed.  They will be coming up soon.  I have always looked at the word 
�and� in this act.  Decisions are made based on whether a person needs to be represented by a guardian.  That is 
totally wrong.  It goes against the whole ethos of the meaning of a guardian.  This is done in the most 
extraordinary of cases.  Many people have come to me very unhappy with the decisions that have been made.  
Nine times out of 10 it is because of that stupid little word �and�.  It should be �and/or� so it can be one criterion 
and/or the other criteria.  Having the word �and� has made it excessively restrictive when there are people who 
are not prepared to listen to reason.  That is what happens many times.  I ask the Attorney General to please look 
at that some time, not for my sake but for the sake of other people.   

Mr J.A. McGINTY:  I do not think there is anything I can usefully add to what I have already said with respect 
to the point raised by the member for Hillarys.   

The member for Nedlands raised two questions during the second reading debate.  The first concerned clause 51 
relating to the Equal Opportunity Commission.  The note that I have on that amendment is as follows.  The 
President of the State Administrative Tribunal, supported by the Commissioner for Equal Opportunity, has raised 
a concern that section 136 of the Equal Opportunity Act 1984 requires SAT to publish in the Government 
Gazette full details of an exemption decision made under the enabling act.  As SAT publishes all such decisions 
on its public website in full, the need for SAT or any other party to incur the expense of having to publish the 
exemption decision in the Gazette seems quite unnecessary.  This clause addresses the abovementioned concern.  
New section 136 makes it a statutory requirement for SAT to publish exemption decisions that no longer require 
publication specifically in the Gazette.  That seems to me to be sensible and, frankly, a more publicly accessible 
arrangement.   

The second matter raised by the member for Nedlands relates to the Magistrates Court Act 2004 and the access 
to documents.  The insertion of section 33(5) and (6) into the Magistrates Court Act implemented a 
recommendation of the Standing Committee on Legislation to allow wider access to the court record in criminal 
proceedings.  Subsections (5) and (6) are modelled on provisions previously contained in the Justices Act 1902.  
The prime purpose of section 33(5) and (6) was to extend access to records in criminal proceedings to a party 
interested therein, which is a wider concept than a party to the case that section 33 refers to in subsections (3) 
and (4).  However, the insertion of these subsections by the Legislative Council created several defects and 
inconsistencies, which were partly rectified when the Magistrates Court Act 2004 was amended by act 84 of 
2004.  The remaining inconsistencies are as follows.  With respect to section 33(5), the introduction of the term 
�record of proceedings� is superfluous.  For the sake of consistency, it is preferable to refer to the documents 
specified under section 33(3)(b), (c) and (d), which cover the same area.  The reference to the requirement to pay 
a fee in section 33(5)(a) is not necessary as that requirement is already covered in section 33(10).  With respect 
to section 33(6), subsection (6), which defines the record of proceedings in subsection (5)(a)(ii), is, in the view 
of Parliamentary Counsel, unnecessary as the same area is covered by existing section 33(3)(b), (c) and (d).  
Furthermore, the subsection refers to a clerk or typist, which are terms not recognised by section 26 - 

Ms S.E. Walker:  What provisions are you looking at? 

Mr J.A. McGINTY:  The existing sections of the Magistrates Court Act. 

Ms S.E. Walker:  You said something about a fee.   

Mr J.A. McGINTY:  I am referring to section 33.  I do not have it in front of me. 

Ms S.E. Walker:  You said it was section 33(5).   

Mr J.A. McGINTY:  Yes.  I am referring to subsection 5(a)(ii) and the record of proceedings. 

Ms S.E. Walker:  Didn�t you mention payment of a fee?  

Mr J.A. McGINTY:  Yes. 

Ms S.E. WALKER:  I do not know whether the Attorney General understands what is happening here.  He is 
proposing to restrict the ability of any party interested in a criminal proceeding to access the record of 
proceedings.  Section 33(5) of the Magistrates Court Act states - 

(5) In respect of criminal proceedings in the Court, where a conviction or order is made, or a 
charge is dismissed, any party interested therein is entitled on request - 

(a) to receive a copy of - 
(i) the prosecution notice containing the charge; 
(ii) the record of proceedings; 
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(iii) any statement of the accused�s convictions that is tendered in the 
proceedings; and 

(iv) the conviction or order, 

from the officer who has custody thereof, subject to payment of an amount calculated in such 
manner as is prescribed by regulations; and 

Perhaps we should be voting against this amendment.  The Attorney General is proposing to repeal 
subsections (5) and (6) of section 33, and insert new subsections (8) and (9), which read as follows -  

(8) If on application by a person the Court is satisfied that there is good reason to do so, it may 
give the person leave, either unconditionally or on any conditions the Court imposes, to 
inspect, obtain a copy of, view or listen to, any information held by the Court . . .  

(9) Rules of Court may -  
(a) prohibit or regulate access to and obtaining information held by the Court in relation 

to a case that has been or is being dealt with by it; 
(b) entitle a person to access to or obtain a copy of any such information. 

Under the current provisions of the Magistrates Court Act, a person may access the public record through an 
officer of the court.  A person may go to the registry and say he is an interested party.  The court officer may 
then ask that person how he is interested, and the person may say he is from the media, and he will be given 
access to the record of proceedings.  The Attorney General is proposing to take away that ability and require 
people to make an application to the court to gain access to those records.  That is removing the transparency and 
accountability of the public record.  The Attorney General mentioned the report of the select committee in the 
other place.  The current provisions reflect section 148 of the Justices Act.  What is the problem with giving 
interested parties access to the record of proceedings?  What is the issue?  Why does the Attorney General want 
to make it hard for interested parties to gain access to the record?  I would have thought the shadow Minister for 
Police and the shadow Attorney General would be interested parties, because they might want to know what has 
happened in a court proceeding.  Someone has written to me to say that the Chief Magistrate has made an order 
that the media must make any request for access through him.  At the moment, any interested party is entitled to 
access the public record to see what has happened in a court proceeding.  The court might decide that a 
suppression order should be placed on that material.  The bill contains quite a bit of information about who can 
access public records.  A court is a court of public record.  Perhaps the Attorney General can tell us why he is 
doing this.   

Mr J.A. McGINTY:  I have pointed out the perceived defects in section 33(5) and (6) of the Magistrates Court 
Act, and I have gone through the record of proceedings, the fee payable, the reference to clerks or typists, and 
things of that nature.  In addition to the above inconsistencies, the Chief Magistrate is of the view that the 
introduction of the concept of �any party interested therein� in subsections (5) and (6) has created confusion and 
inconsistency, not only within this section, but also in its application.  It is the Chief Magistrate�s view that 
subsection (5) does not give a party any greater entitlement than subsection (7).  Subclause (1) of clause 71 gives 
effect to the concerns of the Chief Magistrate and removes the noted inconsistencies by repealing section 33(5) 
and (6).  Subclause (2) repeals section 33(8), which provides for the rules of court to prescribe access, and also 
repeals section 33(9), which allows for electronic documents.  Section 33(9) will be re-enacted as new 
section 33(11).  Access to records for parties to a case continues to be covered by section 33(3) and (4).  
Proposed new section 33(8) revisits the area vacated by repealed section 33(5) and (6), and provides for persons 
other than parties to a case to access the court�s records if they can satisfy the court that they have good reason to 
access those records.  To come directly to the member�s point, the parties to the case have the right to access the 
records.  Other parties will be given access to the records if they can satisfy the court that they have sufficient 
interest or good reason to access the records.  This requirement for leave for non-parties will bring the 
procedures in the Magistrates Court into line with the procedures in the Supreme and District Courts.  In essence, 
we want consistency between the three levels of courts.  Any person who is a party to the case will have the right 
to access the records.  Any persons who are not parties to the case may make a claim to the court if they believe 
they have a legitimate interest. 

Ms S.E. Walker:  Why?  

Mr J.A. McGINTY:  Because in my view, not just every officious busybody should be able to rummage 
through the court records.   

Mr R.F. Johnson:  What about the media? 
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Mr J.A. McGINTY:  The media would need to be able to satisfy the court that they have a sufficient interest in 
accessing the court records.   

Mr R.F. Johnson:  Do you think the media should be given access? 

Mr J.A. McGINTY:  Frankly, it would depend upon the circumstances and the nature of the case.  If it was a 
violence restraining order case, possibly not.  The bill contains those sorts of provisions.  It has certainly been 
the view of the courts for some time that the parties to the proceedings should have access to the court records, 
and that access to the official report of the court should be more limited for other parties, unless they can 
establish sufficient interest. 

Ms S.E. Walker:  This is a difficult issue.  Some court officers may not understand what this material may be 
used for.  That is probably why the Family Court Act does not allow the publication of people�s names, because 
that may be used for sensationalism.  On the other hand, do people not have the right to know about certain 
things?  Are certain things not a matter of public interest? 

Mr J.A. McGINTY:  Yes.  That is the difficulty.   

Ms S.E. Walker:  Have you had any difficulties with this, though?   

Mr J.A. McGINTY:  It has been a concern raised by the Chief Magistrate. 

Ms S.E. Walker:  Have people been accessing this material?  Has there been an issue that the Attorney General 
can point to, or is this just a general policy issue? 

Mr J.A. McGINTY:  I still remember vividly, as no doubt everybody in the house does, the leaking of a 
violence restraining order, obtained I think against Noel Crichton-Browne, to a leading figure in the Liberal 
Party by a court officer.  I guess that might well condition the internal thinking in the courts on the correct 
approach.  If there is to be a change, I would have thought it should apply to all levels of courts, not just to the 
Magistrates Court. 

Ms S.E. Walker:  This is in line with the Supreme and District Courts.  

Mr J.A. McGINTY:  Yes.  

Ms S.E. Walker:  I was not aware of that.   

Clauses put and passed. 
Leave granted for clauses 108 and 109 to be considered together. 

Clauses 108 and 109 -  
Mr R.F. JOHNSON:  During the second reading debate the shadow Attorney General asked the Attorney 
General about the discharge of a person sentenced before the legislative change in 2003 that abolished the one-
third remission for a parole term on the recommendation of the Prisoners Review Board if the person had 
effectively served two-thirds of the sentence.  The shadow Attorney General asked who would be responsible 
and who would make that decision.  The Attorney General said that he would make the decision.   

Mr J.A. McGinty:  I do not think I did.  I think you people speculated about which minister - 

Mr R.F. JOHNSON:  The Minister for Corrective Services pointed to the Attorney General and said that it was 
his responsibility, and the Attorney General accepted that.  The explanatory memorandum says quite clearly that 
it is the responsibility of the Minister for Corrective Services. 

Mr J.A. McGinty:  I do not think I indicated it was my responsibility, did I? 

Mr R.F. JOHNSON:  I thought the Attorney General did, but I will give him the benefit of the doubt. 

Mr J.A. McGinty:  I will double check the Hansard, but clearly the Minister for Corrective Services is the 
minister responsible for that part of the Sentence Administration Act. 

Ms S.E. Walker:  Where is the member for Girrawheen? 
Mr R.F. JOHNSON:  She has done a runner and is not in the house.  She is like the elusive Pimpernel because 
whenever we want her she goes to ground.  We seek her here, we seek her there; those journos seek her 
everywhere.  They cannot find her.  She should come into the chamber because this part of the bill relates to her.  
I have grave doubts about her having the authority to allow prisoners out early.   

Ms S.E. Walker:  She did not know about prisoners escaping. 
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Mr R.F. JOHNSON:  She does not know when they escape.  It is a worry, because I have had some information 
passed to me.  I do not know whether it is true, but I will speculate with the Attorney General.  The information 
is that a person who was charged with the murder of a Chinese student had been released from prison early.  
Does the Attorney General know whether that is true? 

Mr J.A. McGinty:  I am fairly sure it is true, because there is a provision for release under the 10-day rule.  My 
understanding is that is correct. 

Mr R.F. JOHNSON:  A person such as that was let out of prison early and during that period when he was let 
out of prison he is alleged to have murdered a young Chinese student.  That had not been reported in the media 
and nobody knew about it.  Whose was the decision to release him?  Was the decision to allow that person out 
early that of the Governor, the Attorney General or the Minister for Corrective Services?   

Mr J.A. McGinty:  I am pretty sure the Director General of the Department of Corrective Services makes that 
decision. 

Mr R.F. JOHNSON:  He is the fall guy. 

Mr J.A. McGinty:  You asked me who made the decision. 

Mr R.F. JOHNSON:  I also made the statement that he is the fall guy, because he would not have made that 
decision without the approval of the Attorney General or the Minister for Corrective Services.  As he comes 
under the responsibility of the Minister for Corrective Services, I would suggest that she agreed to allow that 
prisoner to get out early.  This is the concern we have on this side of the house and this is why we cannot support 
clause 109.  The shadow Attorney General has alluded to this issue, and it is one about which we feel very 
strongly because it makes a mockery of the Attorney General�s statement in the media that he had brought truth 
in sentencing into this Parliament.  He has not.  This is not truth in sentencing; it is a mockery of it.  It was not 
true when the Attorney General said that it was truth in sentencing when he first brought the legislation into the 
house.  He is now compounding the problem by making it almost retrospective for those people who were in 
prison before he brought in the amended legislation earlier.  We will vote against this clause.  If the Attorney 
General had any sense, he would withdraw this clause from his amending legislation.  I promise him that at the 
next election we will have a field day with him and his party when we deal with issues of law and order, because 
I know what resonates with the people of Western Australia more than anything; that is, when violent prisoners 
are let out of jail early and then commit other violent crimes, and, in one case, murder.  I urge the Attorney 
General to withdraw the clause in this amending bill, not for any political reasons but for the safety of Western 
Australians.  If this part of this bill is passed, the Attorney General will allow those people out of prison early.  
We will fight him tooth and nail on this. 

Ms S.E. WALKER:  My concern is that this is an interference with judicial independence.  When we asked that 
question of the Attorney General, I am really concerned that the member for Girrawheen pointed to the Attorney 
General, because she would have known it was her responsibility. 

Mr R.F. Johnson:  She was being untruthful. 

Ms S.E. WALKER:  Yes.  I recall the time when I asked the Minister for Corrective Services about a prisoner 
who had escaped from Sir Charles Gairdner Hospital.  She stood in this chamber and said that it happened within 
the Attorney General�s electorate.  After her answer I went outside the chamber and phoned her media officer, 
because I had the media statement.  I asked where the fellow had escaped from, because the knowledge of that 
might have put my constituents at ease.  While I was on the phone I was asked to hold the line.  I would like the 
member for Girrawheen, the Minister for Corrective Services, to say whether her office phoned her to tell her I 
was on the phone, because when I came into the house I was told by the member for Cottesloe that the minister 
had stood in the house and said that she had made a mistake.  I do not think it is funny to tell untruths in the 
Parliament.  The Minister for Corrective Services would have known that she was the minister responsible, and 
if she did not - 

Mr R.F. Johnson:  She obviously does not because she�s incompetent.  That is the problem. 

Ms S.E. WALKER:  I was disturbed about the legislation before; I am horrified now.  We will vote against it 
because, as the member for Hillarys said, the Attorney General is making the transitional provisions 
retrospective.   

Mr J.A. McGINTY:  In 2003 the law was changed to abolish the concept of remission or, as it was sometimes 
popularly but inaccurately called, remission for good behaviour.  Transitional provisions were associated with 
that change, but essentially what was sought to be achieved was that the person would serve the sentence handed 
down by the court.   
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Ms S.E. Walker:  It was six years, not four years. 

Mr J.A. McGINTY:  Whatever.  If a person was sentenced to 20 years, he would spend 18 years in prison and 
two years on parole, the maximum parole period being a term of two years.  To use the example given by the 
member for Nedlands, which is probably the best example because it is quite a common sentence, six years 
would have meant two years in prison, two years on parole and two years written off the minute he walked out of 
the court.  I think that really did bring the whole sentencing regime into disrepute.  We abolished the notion of 
remission.  In future a court would say the time that would actually be spent in prison or on parole, with the 
maximum of two years of that sentence on parole.  The anomaly is still only there for prisoners who were 
sentenced before 2003; that is, people who are still serving their term who were sentenced prior to 2003 - more 
than four years ago.  They are a declining number of people, so in a sense this is also a transitional provision.  
Judge French, the chair of the Prisoner Review Board, has raised the concern of the impact of the loss of 
remission after parole cancellation for prisoners who were sentenced prior to August 2003.  If these prisoners are 
released on parole but that parole is subsequently cancelled by an order of the board or by a subsequent offence 
and prison term, the one-third remission of the sentence is lost and the prisoner is not entitled to be released until 
the whole of the term has been served.  In many cases this result is out of all proportion to the behaviour or the 
offence that triggered the cancellation.  It is Her Honour�s view that this result is not widely understood and has 
significant implications for the prison population and the Prisoners Review Board.  It needs to be understood that 
the loss of remission is permanent unless the full period of parole can be completed.  Although there are many 
cases in which the subsequent offending that results in the cancellation of parole is serious, it does not always 
warrant the additional time in custody as a result of the loss of the original remission.  In addition to the problem 
of unnecessary further imprisonment, there are added difficulties for the prisoner and for the board.   
It is Her Honour�s opinion that the prospect of owing hundreds of breach of parole days will result in many 
prisoners giving up all hope of being able to start out in the community with a clean slate.  This is significant 
when taken together with the sense of grievance already occasioned by a further period in custody.  Many 
prisoners cannot understand that loss of the original remission is the reason for their lengthy prison terms.  If 
they look at the offence that occasioned the cancellation of parole and compare it to other prisoners� terms, they 
cannot understand what is happening to them.  Given that parity is an important sentencing principle, this effect 
should not be underestimated.  However, the most significant effect of the loss of remission as far as the Prisoner 
Review Board is concerned is that it creates difficulties for the board in considering subsequent release.  In many 
cases, prisoners who have had their parole cancelled by sentencing for further offences will not be made eligible 
for parole.  The sentencing court has clearly decided that because of some prisoners� inability to comply with the 
conditions of parole and to refrain from reoffending, they should be given a finite term with no parole 
supervision.  However, at the expiration of the finite term, those prisoners still come back before the board for 
consideration of release because the breach of parole date is still outstanding.  The board is sometimes put in a 
position in which it is obliged to release a prisoner on parole not because it has great confidence in that prisoner 
being able to complete a parole period, but because the alternative is a very long stretch in prison that appears to 
be out of all proportion to the criminality involved in the cancelling offence.  This creates ongoing problems for 
the community justice service, which is forced into the position of having to supervise prisoners in the 
community who are not amenable to such supervision and who will gain little benefit from it.   
This amendment address the concerns raised by Judge French and sets up a procedure whereby the board may 
report to the minister administering part 8 of the Sentence Administration Act, the Minister for Corrective 
Services, and recommend that a person who is subject to an old parole term and who has served two-thirds of the 
term, be discharged from the term.  The amendment also provides that after considering the board�s report and 
the paramount importance of community safety, the minister may discharge the person from the term. 

Ms S.E. WALKER:  The reasoning is wrong.  The parole board is saying that the remainder of the sentence for 
which the prisoner was on parole is out of all proportion to the criminality of the offence he committed while on 
parole.  That is not the right reasoning, because the person is serving his sentence in the community and he 
deserves it.  He has to go before a court and the judge determines whether the offence is serious enough to 
warrant a custodial sentence.  I have done lots of those applications.  The judge decides, during his 
considerations, whether the prisoner should serve the remainder of the sentence for which he is on parole, and 
whether the criminality was serious enough for the prisoner to go back inside.  The reasoning is wrong; if one 
looks at the offence committed while on parole and says, �That offence is out of all proportion to having to serve 
a one-third remission�, that is the wrong way to look at it.   

Mr J.A. McGinty:  I understand the argument. 

Ms S.E. WALKER:  Sorry; what argument? 

Mr J.A. McGinty:  The argument you�re making. 
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Ms S.E. WALKER:  When dealing with the matter, the court has regard for the antecedents - the offender�s 
criminal history.  It is quite wrong, in my view.  This is just a policy for emptying out prisons.  It is quite wrong 
to interfere with a sentence passed by a judge and to compromise judicial independence.  That is what this 
legislation does.  I do not know whether the Attorney General can do it.  It is wrong, and I simply do not accept 
Judge French�s proposition, if it is her proposition. 

Mr J.A. McGinty:  It is. 

Ms S.E. WALKER:  If it is, it is unacceptable to me and to the Liberal Party, because I do not think it makes 
any sense.  A variety of circumstances pertain to every sentencing matter for judges dealing with such 
applications.  It could quite well be that the person who is on parole has been charged with indecent dealing and 
has been sentenced to six years� imprisonment.  When he is released on parole, he touches a little girl again, and 
when he is brought before the court he has a record.  The judge will then say, �I�m sentencing you for the 
offence you committed while on parole and you will have to go back inside because you haven�t learnt.�  Judge 
Valerie French is saying, �No; let�s give these people a Christmas present.�  I do not think it is right, and it has 
only come about because of the mistake made in 2003, when the Attorney General said we would get rid of 
remission.  The public thought this would mean, for example, that prisoners sentenced to six years would serve 
their full sentence, but in fact what it meant was a guarantee of four years.  This is one of those circular 
reasoning propositions and to me it is wrong.  The parole board wants to remove power from a judicial officer of 
the court.  What is to be done if a prisoner commits an offence while on parole?  This is what worries me.  When 
will the Minister for Corrective Services get reports on people with what the Attorney General refers to as �old 
parole� terms - I just call them parole terms?  Will she get it when the person is first on parole so that the 
remission is lopped off, or will she get the report after the offence is committed?  It surely has to be before the 
person is released on parole, because if he breaches his parole conditions while on parole, he will have to go 
before the court.  The Attorney General is again removing the ability of a judicial officer to make sure that the 
original sentence is carried out. 

Mr R.F. JOHNSON:  The Minister for Corrective Services should be in the chamber because we are dealing 
with a clause that has a direct effect on the minister.  Although the Attorney General is handling this bill, the 
person responsible for administering clause 109 will be the Minister for Corrective Services.  She has grossly 
misled the house by trying to tell members that it is the Attorney General�s responsibility and not hers.  The 
amendment will allow the Minister for Corrective Services to discharge a person who was sentenced before the 
legislative changes of 2003.  She will have absolute authority to let somebody out of prison.  We have seen the 
tragic consequences of a decision to let somebody out of prison early.  I do not think anybody knew that the 
person who is alleged to have murdered the young Chinese student was someone who was let out of prison early.  
He had only been out a few days. 

Ms S.E. Walker:  Member, they�re not being let out early; they are having the sentence imposed on them by an 
independent judiciary - 

Mr R.F. JOHNSON:  This one was actually let out early.  The Attorney General tells us that commissioner - 
what is his name? 

Mr J.A. McGinty:  Ian Johnson. 

Mr R.F. JOHNSON:  Ian Johnson.  Is his title �commissioner�? 

Mr J.A. McGinty:  Yes. 

Mr R.F. JOHNSON:  The Commissioner for Corrective Services let this particular prisoner out early, but he 
would not have done that without conferring with the Minister for Corrective Services.  I hope the media pick 
this up, because the public needs to know what is happening under this government, this Attorney General and 
this Minister for Corrective Services.  The Minister for Corrective Services would have known that that person 
was being let out of prison early.  Ian Johnson would not have made the decision without conferring with the 
minister.  That is why this clause is absolutely, fundamentally wrong.  The Attorney General is denying justice to 
the public of Western Australia for crimes that have been committed.  The Attorney General is interfering with 
the judiciary and the judicial process and with sentences that have been passed.  He is saying that it might have 
been the case a few years ago when someone was sentenced to 20 years.  The judges know that they cannot 
impose sentences of 20 years now.  That is why they say that they will sentence a person to life or 20 years� 
imprisonment, but that that person will be eligible for parole after 13 years.  We saw it happen in a case recently.  
I find it appalling that any judge would hand down that sort of sentence for murder. 

Mr J.A. McGinty:  You�ll have a chance next year to fix that. 

Mr R.F. JOHNSON:  No; at the next election we will have a chance to fix that. 

Mr J.A. McGinty:  You�ll have a chance before then to change the law to deal with that.  You�ll be able to vote. 
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Mr R.F. JOHNSON:  I will have a chance? 

Mr J.A. McGinty:  You�ll be able to vote. 

Mr R.F. JOHNSON:  I will be able to vote? 

Mr J.A. McGinty:  In the Parliament. 

Mr R.F. JOHNSON:  In the Parliament?  What is the Attorney General telling us?  Is he going to bring in some 
legislation that will actually give truth in sentencing?  I know that there is wilful murder and murder, and he has 
confused that issue.  I have a great question to ask him about that at some time.  I have it written down on a piece 
of paper. 

Mr J.A. McGinty:  I look forward to it. 

Mr R.F. JOHNSON:  I might even have it with me. 

Mr J.A. McGinty:  Have you got it there? 

Mr R.F. JOHNSON:  If you could just indulge me, Mr Acting Speaker.  I am going to run out of time.  The 
Attorney General is doing the people of Western Australia a disservice.  The matter of wilful murder and murder 
is a separate issue.  I am talking about crime in general.  The Attorney General is going soft on criminals.  I 
suggest that he is showing tremendous compassion, softness and weakness to people who have committed 
crimes, some of which are pretty horrific.  This is not just for the people who behaved themselves and who did 
not commit too serious a crime.  This will apply across the board.  The Attorney General is making it 
retrospective. 

Dr G.G. JACOBS:  I rise to give the member for Hillarys the opportunity to continue his remarks. 

Mr R.F. JOHNSON:  I am obliged to my colleague the member for Roe.  I do not have the question with me. 

Mr J.A. McGinty:  I look forward to it. 

Mr R.F. JOHNSON:  It highlights the mistake the Attorney General made when he spoke about wilful murder 
and murder and the cost of that.  He may have thought about it in the meantime in certain areas.  If he does not 
address it, there will eventually be a huge public outcry. 

Mr J.A. McGinty:  I look forward to hearing your question. 

Mr R.F. JOHNSON:  I may ask it of the Attorney General privately. 

Mr J.A. McGinty:  I look forward to listening to it. 

Mr R.F. JOHNSON:  Okay; I certainly will not disappoint the Attorney General.   

I and my colleague the shadow Attorney General have laboured the point because we feel so strongly about these 
clauses.  We are vehemently and utterly opposed to these clauses because we see them as a retrograde step in 
justice in Western Australia and for justice to the victims to whom these clauses will apply.  We are talking 
about the rights of prisoners who have committed these horrific crimes as opposed to those of individual Western 
Australians.  We will make an absolute meal out of this politically, and so we should.  We would be failing in 
our duty if we did not.  We will tell Western Australians exactly how soft the Attorney General has been.  There 
is no partial truth in sentencing.  Either he tells the complete truth or he does not.  A woman is either pregnant or 
not; there is no partial pregnancy.  The Attorney General and his colleague the Minister for Corrective Services 
must be truthful.  Members of the public will judge him as a person and as Attorney General, and they will judge 
his government.  I can assure him that we will make certain that they have the opportunity to judge him, because 
he keeps trying to use spin to say that he is tough on crime and criminals.  These clauses are a classic example 
that shows that he is not tough on crime and criminals.  He is an old softie.  He is a wuss.  He is giving in to the 
worst people in society - those who are stuck behind prison bars.  Most of them should be behind bars. 

Mr J.A. McGinty:  Do you think I�m being unfairly treated by people who don�t think I�m a wuss? 

Mr R.F. JOHNSON:  Do I think the Attorney General is being unfairly treated by people who do not think he is 
a wuss?  I will have to take that question on notice.  I will have to really think about that question, because I 
think it deserves a really good answer.  It is late at night now and I am getting tired.  We are all looking forward 
to going home tonight and getting a reasonable night�s sleep.  I will take that question on notice, give it a bit of 
thought and come back to the Attorney General.  I and my colleague the shadow Attorney General feel that we 
have done as much as we can to try to convince the Attorney General that he is wrong, wrong, wrong.  We will 
put these two clauses to the vote and we will vote against them.  I hope that the media pick up on everything that 
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has been said tonight because it is very important.  I hope they judge the Attorney General on the fact that he will 
not vote against these two clauses, particularly clause 109. 

Clauses put and a division taken with the following result - 
Ayes (26) 

Mr P.W. Andrews Mr J.A. McGinty Mr P. Papalia Mr D.A. Templeman 
Dr J.M. Edwards Mr M. McGowan Mr J.R. Quigley Mr P.B. Watson 
Mr J.N. Hyde Ms S.M. McHale Ms M.M. Quirk Mr M.P. Whitely 
Mr J.C. Kobelke Mr A.D. McRae Ms J.A. Radisich Mr B.S. Wyatt 
Mr R.C. Kucera Mrs C.A. Martin Mr E.S. Ripper Mr S.R. Hill (Teller) 
Mr F.M. Logan Mr M.P. Murray Mrs M.H. Roberts  
Ms A.J.G. MacTiernan Mr A.P. O�Gorman Mr T.G. Stephens  

Noes (19) 

Mr C.J. Barnett Dr E. Constable Mr R.F. Johnson Mr T.K. Waldron 
Mr D.F. Barron-Sullivan Mr M.J. Cowper Mr J.E. McGrath Ms S.E. Walker 
Mr M.J. Birney Mr B.J. Grylls Mr P.D. Omodei Mr G.A. Woodhams 
Mr T.R. Buswell Ms K. Hodson-Thomas Mr A.J. Simpson Mr T.R. Sprigg (Teller) 
Mr G.M. Castrilli Dr G.G. Jacobs Mr G. Snook  

            

Pairs 

 Mr A.J. Carpenter Mr D.T. Redman 
 Mrs D.J. Guise Mr J.H.D. Day 
 Mrs J. Hughes Dr K.D. Hames 

Clauses thus passed. 
Leave granted for clauses 110 to 132 to be considered together.   
Clauses 110 to 132 put and passed. 
Title put and passed.   
Leave granted to proceed forthwith to third reading. 

Third Reading 

MR J.A. McGINTY (Fremantle - Attorney General) [9.50 pm]:  I move - 
That the bill be now read a third time.   

Question put and a division taken with the following result - 
Ayes (27) 

Mr P.W. Andrews Ms A.J.G. MacTiernan Mr A.P. O�Gorman Mr T.G. Stephens 
Mr J.J.M. Bowler Mr J.A. McGinty Mr P. Papalia Mr D.A. Templeman 
Dr J.M. Edwards Mr M. McGowan Mr J.R. Quigley Mr P.B. Watson 
Mr J.N. Hyde Ms S.M. McHale Ms M.M. Quirk Mr M.P. Whitely 
Mr J.C. Kobelke Mr A.D. McRae Ms J.A. Radisich Mr B.S. Wyatt 
Mr R.C. Kucera Mrs C.A. Martin Mr E.S. Ripper Mr S.R. Hill (Teller) 
Mr F.M. Logan Mr M.P. Murray Mrs M.H. Roberts  

Noes (19) 

Mr C.J. Barnett Dr E. Constable Mr R.F. Johnson Mr T.K. Waldron 
Mr D.F. Barron-Sullivan Mr M.J. Cowper Mr J.E. McGrath Ms S.E. Walker 
Mr M.J. Birney Mr B.J. Grylls Mr P.D. Omodei Mr G.A. Woodhams 
Mr T.R. Buswell Ms K. Hodson-Thomas Mr A.J. Simpson Mr T.R. Sprigg (Teller) 
Mr G.M. Castrilli Dr G.G. Jacobs Mr G. Snook  

            

Pairs 

 Mr A.J. Carpenter Mr D.T. Redman 
 Mrs D.J. Guise Mr J.H.D. Day 
 Mrs J. Hughes Dr K.D. Hames 

Question thus passed. 
Bill read a third time and transmitted to the Council. 

House adjourned at 9.54 pm 
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